Introduction
In 2014, the Supreme Court decided that poisoning your neighbor does not violate the Chemical Weapons Convention. 1 A woman named Carol Anne Bond was prosecuted for putting arsenic on her neighbor's mail, after discovering that the neighbor was having an affair with Bond's husband. 2 The implementing legislation for the Chemical Weapons Convention forbids any person knowingly "to develop, produce, otherwise acquire, transfer directly or indirectly, receive, stockpile, retain, own, possess, or use, or threaten to use, any chemical weapon."
3 By the plain terms of this statute, Bond was guilty. However, the Court did not apply its plain terms. Invoking the doctrine of constitutional avoidance, Chief Justice John Roberts's majority opinion "interpreted" an exception into the statute providing that it did not apply to individual acts of poisoning. 4 This let the Court dodge the thorny question of whether the federal government can criminalize such acts through a treaty.
This reasoning should sound familiar. The year before Bond, Chief Justice Roberts pulled the same move in one of the most consequential judicial opinions in American history. That case, National Federation of Independent Business v. Sebelius, decided the constitutionality of the Affordable Care Act. 5 The question in Sebelius was the validity of a provision requiring individuals to either purchase health insurance or pay a fine. 6 Chief Justice Roberts cast the deciding vote, and concluded that the Commerce Clause does not empower Congress to command the purchase of health insurance. 7 However, he also found that Congress does have the power to tax individuals for failing to purchase health insurance. 8 Thus the constitutionality of the individual mandate turned on whether it was properly understood as a "command" or a "tax."
9 Chief Justice Roberts concluded that, while the provision was written as a command, it must be interpreted as a tax in order to make it constitutional: " [I] t is only because we have a duty to construe a statute to save it, if fairly possible, that [the mandate] can be interpreted as a tax." 10 He thus saved the mandate by changing its meaning through interpretation.
Chief Justice Roberts has adopted implausible interpretations to avoid constitutional questions in a number of other cases as well. In Northwest Austin Municipal Utility District Number One v. Holder (NAMUDNO), Roberts (joined by seven other justices) interpreted the term "political subdivision" in the Voting Rights Act to include tiny utility districts. 11 He thereby allowed such districts to escape the Voting Rights Act's "preclearance" regime, which requires covered jurisdictions to obtain permission before making any changes to voting procedures. 12 This was not a natural reading of the statute. The Voting Rights Act (VRA) explicitly defines the term "political subdivision" to mean "any county or parish," 13 a definition that clearly excludes utility districts.
14 In Skilling v. United States, the Court similarly used 5. 132 S. Ct. 2566 (2012). 6. Sebelius, 132 S. Ct. at 2580. 7. See id. at 2592-93 (opinion of Roberts, C.J.). The four joint dissenters also concluded that the individual mandate was not a valid exercise of the Commerce Clause power, see id. at 2644-50 (Scalia, Kennedy, Thomas, & Alito, JJ., dissenting), but no majority opinion was written on this point. 8. Id. at 2594 (opinion of Roberts, C.J.). 9. See id. at 2584 (opinion of Roberts, C.J.). 10. Id. at 2600-01 (opinion of Roberts, C.J.). 11. 557 U.S. 193, 210-11 (2009) . 12. See NAMUDNO, 557 U.S. at 202, 210-11. 13. 42 U.S.C. § 1973l(c)(2) (2012); see NAMUDNO, 557 U.S. at 206. 14. Indeed, the majority's interpretation was so implausible that commentators viewed NAMUDNO as signaling a strong likelihood that the VRA's preclearance regime would soon be struck down unless Congress addressed the Court's constitutional concerns. See the avoidance canon to narrow the federal mail and wire fraud statutes. 15 One provision of those statutes defines "a scheme or artifice[ ]to defraud" as including "a scheme or artifice to deprive another of the intangible right of honest services." 16 This language is arguably so vague that defendants lack adequate notice about what conduct is criminalized. In order to avoid that constitutional vagueness problem, the Court in Skilling "interpreted" the statute to cover only bribes and kickback schemes. 17 In each of these recent landmark decisions, the Roberts Court essentially "interpreted" new words into a major statute in order to avoid holding the statute unconstitutional. Members of the Court have criticized these uses of the avoidance canon, arguing that they go beyond the boundaries of permissible interpretation. 18 The late Justice Antonin Scalia called such uses of avoidance "gruesome surgery" and "result-driven antitextualism." 19 Justice Thomas has noted that "[a] disturbing number of this Court's cases have applied the canon of constitutional doubt to statutes that were on their face clear." 20 Prominent legal commentators have also been critical, calling Chief Justice Roberts's opinions "implausible" 21 and "exceedingly odd," 22 and accusing him of "marching to a beat of his own." 23 Academics have piled on as well, with Richard Hasen suggesting that the Roberts Court is using the avoidance canon selectively to achieve conservative political results, 24 and 17. Skilling, 130 S. Ct. at 2931.
18. See, e.g., Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2676 (2012) (Scalia, Kennedy, Thomas & Alito, JJ., dissenting) ("The Court today decides to save a statute Congress did not write. It rules that what the statute declares to be a requirement with a penalty is instead an option subject to a tax. . . . The Court regards its strained statutory interpretation as judicial modesty. It is not. It amounts instead to a vast judicial overreaching."); Skilling, 130 S. Ct. at 2940 (Scalia, J., concurring in part and concurring in the judgment) ("I do not believe we have the power, in order to uphold an enactment, to rewrite it."). Neal Katyal and Thomas Schmidt proposing limits to the canon that would curb its supposed excesses. 25 This Article takes a different view. It defends Chief Justice Roberts's signature move, and it does so by redefining that move as a constitutional remedy rather than a canon of interpretation. As these cases illustrate, there is a basic contradiction in the doctrine of constitutional avoidance. On the one hand, it is officially framed as an interpretive technique-a court presumes that the legislature does not intend to act unconstitutionally, and so it construes ambiguous statutes to avoid constitutional problems. Yet on the other, it is commonly used as a tool of constitutional enforcement, by which a court changes a statute's meaning to protect a constitutional norm. But avoidance cannot be both of these things at once. It cannot help judges determine the legislature's intent, while at the same time letting judges subvert that intent in the service of constitutional norms. To resolve this contradiction, the doctrine should be reframed as two distinct judicial tools: an interpretive canon and a constitutional remedy. The interpretive canon will function as a true aid to interpretation-it will help judges construe ambiguous statutes by assuming that Congress does not intend to violate preexisting constitutional rules. The remedy, by contrast, will allow judges to actually change a statute's meaning by creatively reinterpreting it to render it constitutionally valid, as the Roberts Court did in Sebelius, NAMUDNO, Bond, and Skilling. This type of remedy-herein labeled "remedial reinterpretation"-can only be employed after a statute is actually held unconstitutional. It is thus a less intrusive cousin of other constitutional remedies, like striking down unconstitutional applications or invalidating statutory text.
Bifurcating constitutional avoidance in this way fixes a number of enduring problems with the doctrine. First, it solves the mystery of how judges can presume that Congress does not intend to violate a constitutional rule that the Supreme Court had not yet announced at the time the law was passed. 26 The answer is that judges cannot make this presumption, because Congress could not have been aware of the rule. However judges can use remedial reinterpretation to change a law if it violates a newly announced constitutional rule. Second, bifurcation solves the dicta problem. Under the classic doctrine of avoidance, judges only avoided interpretations that would actually make the statute unconstitutional. 27 But this forced them to make constitutional holdings in dicta, because in the end they were merely construing the statute, not striking it down. Remedial reinterpretation solves this problem by forcing a judge to make a constitutional holding first, and only then letting them change the statute's meaning. Third, and more broadly, bifurcation also limits the countermajoritarian problem associated with aggressive uses of avoidance. It does so by restricting judges' ability to reinterpret statutes to only those situations where the statute has already been held unconstitutional. In such situations, judges' power to change statutory language is at its peak-they can already strike down language, strike down applications, and even sometimes add language to fix a constitutional violation. 28 By contrast, it is far less legitimate for a judge to change a statute's meaning without having held it unconstitutional, and so the interpretive avoidance canon should be limited to situations where the statute is truly ambiguous.
This Article is divided into three Parts. Part I discusses the doctrinal and academic debate over the meaning of the avoidance canon. First, it shows that the Supreme Court's current avoidance doctrine is marked by two different conflicts. One conflict is between the so-called classic and modern avoidance canons. Under the classic canon a court only avoids interpretations that actually violate the Constitution, while under the modern canon a court also avoids interpretations that merely raise constitutional "doubts." The modern canon has been the dominant approach for the last several decades, but Chief Justice Roberts's majority opinion in Sebelius brought the classic canon back with a vengeance. 29 The second conflict is over how far the statute's meaning can be stretched. In one understanding of the canon, prominently defended by Justice Scalia, it is merely an interpretive tiebreaker-if there are two equally plausible readings of the statute, the avoidance canon selects the winner. 30 But in another, broader version, the canon can be used to select the less plausible interpretation if doing so avoids constitutional difficulties. Part I then surveys the scholarly debate over avoidance, showing how the canon's justifications have evolved from a Bickelian minimalist account focused on avoiding judicial review to a more activist account focused on enforcing constitutional norms.
Part II makes the case that remedial reinterpretation should be added to avoidance doctrine. It does so by explaining the logic of remedial reinterpretation, and arguing that it fits within the existing system of American constitutional review. Remedial reinterpretation involves a different kind of interpretation than that traditionally taught in legislation textbooks. Rather than discerning the statute's meaning from conventional sources like the plain text or the legislative purpose, courts use creative reasoning to actually change the statute's meaning. Part II defends the legitimacy of remedial reinterpretation by arguing that the power to use it follows a fortiori from federal courts' existing powers to impose constitutional remedies, for example by striking down statutory language, adding statutory language, and creating as-applied statutory exceptions. Part II then shows that remedial reinterpretation is widely used by judges in a number of foreign legal systems. In the United Kingdom and New Zealand, judges lack the power to strike down statutes, and so remedial reinterpretation is the only mechanism of constitutional rights enforcement. And in Canada judges have bifurcated constitutional avoidance in precisely the way this Article advocates-it is both a constitutional remedy and a canon of interpretation. Part II closes by arguing that the Supreme Court of the United States has already effectively adopted a remedial reinterpretation framework through its decisions in Sebelius and United States v. Booker. 31 In Sebelius, the Court explicitly chose the less plausible interpretation of the statute in order to fix a constitutional violation, thus doing away with the fiction that it was resolving an ambiguity rather than changing the law. 32 In Booker, the Court treated an avoidance reading as one of several possible constitutional remedies. It ultimately rejected that avoidance reading, choosing instead to invalidate multiple provisions of the statute. 33 Part III discusses how bifurcating the avoidance canon would work in practice. It first examines the various ways that bifurcation would benefit constitutional avoidance doctrine-by solving a number of enduring doctrinal puzzles, limiting the scope of the judge-made constitutional penumbra, and making judicial uses of avoidance more transparent. It next considers how remedial reinterpretation should be weighed against other constitutional remedies, showing the greater flexibility that treating avoidance as a remedy brings. It then explores the extent to which judges can actually change a statute's meaning through remedial reinterpretation, describing several possible limits to interpretive rewriting. Finally, it closes by showing why judges might be tempted to blur the line between avoidance as a remedy and avoidance as an interpretive canon.
I. The Dimensions of Constitutional Avoidance
There is not one single version of the avoidance canon. Rather, the doctrine of avoidance varies along two dimensions. First, it varies based on what kinds of interpretations a judge is able to avoid-those that are actually found unconstitutional or those that merely raise constitutional "doubts." Second, it varies based on how far the statutory meaning can be stretched in the name of avoidance-whether the canon is merely a tiebreaker, or actually allows judges to choose the less plausible meaning to avoid constitutional problems. This Part explores these different conceptions of the avoidance canon. It then examines the deeper justifications for these doctrinal choices by reviewing the scholarly debate over how and why judges use constitutional avoidance. The avoidance canon has a long history, stretching back to the early days of the American republic. 34 In its original formulation-so-called classic avoidance-the canon provides that "as between two possible interpretations of a statute, by one of which it would be unconstitutional and by the other valid, our plain duty is to adopt that which will save the Act."
35 This means that the reviewing court must first decide that one possible interpretation would make the statute unconstitutional, and only then can it choose a different interpretation to avoid this problem. 36 In contrast, a second formulation of the avoidance canon-so-called modern avoidance-only requires that the court have "constitutional doubts" about the disfavored reading. 37 That is, the court need not find that the avoided reading is actually unconstitutional, the court must only find that there is a good chance of it being unconstitutional. The canonical statement of this approach is found in Justice Brandeis's concurring opinion in Ashwander v. Tennessee Valley Authority: "When the validity of an act of the Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided."
38 Thus a court must, before deciding the constitutional question, seek out an interpretation of the statute by which it might be avoided. This modern canon 34 has become the dominant approach, supplanting the classic canon in most contemporary cases. 39 The principal justification for the shift to modern avoidance was that it prevents a court from issuing advisory opinions. 40 Justice Edward White articulated this rationale in United States v. Delaware & Hudson Co., noting that "the rule plainly must mean that where a statute is susceptible of two constructions, by one of which grave and doubtful constitutional questions arise and by the other of which such questions are avoided, our duty is to adopt the latter" because otherwise the rule would mean "that our duty is to first decide that a statute is unconstitutional and then proceed to hold that such ruling was unnecessary" 41 -in other words, to give an advisory opinion. Justice Brandeis similarly prefaced his discussion of modern avoidance in Ashwander by noting that "federal courts . . . have no power to give advisory opinions." 42 The reasoning here is that since the avoidance canon is simply a guide to interpretation-helping judges discern what the statute already means, not empowering them to change the statute's meaning-any finding that the avoided interpretation is unconstitutional would be unnecessary to decide the case. If a statute is susceptible to interpretations X or Y, and X would be unconstitutional, the court must then choose Y. But once it chooses Y, then nothing further turns on whether interpretation X in fact makes the statute unconstitutional. So any holding on that question is an advisory opinion. All the court can do, then, is state in dicta that grave constitutional doubts exist. Hence the modern avoidance canon truly lets courts avoid deciding the constitutional issue, while the classic canon requires ruling on it. And, by logical extension, the modern canon allows courts to use avoidance even when the avoided reading would not in fact render the statute unconstitutional. This has permitted the Court to announce new constitutional rules without having to actually strike down statutes. 43 For example, in Bond the Court effectively changed the meaning of the Chemical Weapons Convention based on a constitutional theory that the Court has not in fact adopted-the theory that there are subject-matter limitations on the power to make treaties. 44 changed the meaning of the Voting Rights Act based on the then-hypothetical constitutional principle of "equal sovereignty" among the states. 45 In cases such as these, there is no way to know whether the Court is actually avoiding a finding of unconstitutionality, or is instead using illusory "doubts" to change the meaning of a perfectly valid statute.
Modern avoidance is currently the prevailing approach in the Supreme Court, 46 with one quite notable exception: Chief Justice Roberts's majority opinion in Sebelius. In that case, Chief Justice Roberts made a doctrinal innovation: he held that the Affordable Care Act's individual mandate was properly interpreted as a command, but that it would be unconstitutional if so interpreted, and so it must instead be read as a tax. 47 Chief Justice Roberts thus sought a way to make a constitutional holding without running into the Delaware & Hudson advisory opinion problem. He sequenced the avoidance inquiry into three steps: (1) find the correct interpretation of the statute; (2) determine whether that interpretation is unconstitutional; (3) if the correct interpretation is unconstitutional, and another ("fairly possible" but incorrect) interpretation is constitutional, adopt the alternative interpretation.
48
This approach could be termed neoclassical avoidance. It involves finding the avoided interpretation unconstitutional, while sequencing the inquiry into discrete steps to get around the advisory-opinion problem. 49 The difficulty with this approach, however, is that The second dimension along which avoidance doctrine varies is the degree to which judges engage in interpretive stretching. Under one understanding of the canon, it is merely a tiebreaker-what I call "tiebreaking avoidance." If there are two interpretations that are both plausible, then constitutional avoidance can be used to choose one over the other. 53 Under a different understanding of the canon, judges are actually permitted to select a less-accurate interpretation. That is, they can effectively change the meaning of the statute to something other than what Congress intended if doing so will avoid a constitutional problem-what I dub "rewriting avoidance." 54 The difference between tiebreaking avoidance and rewriting avoidance lies in their adherents' assumptions about the range of "plausible" interpretations. For tiebreaking avoidance, there must be a legitimate ambiguity. That is, the judicial interpreter must first determine that the statute could legitimately mean either X or Y, and can only then use the avoidance canon to decide between X and Y. The canon thus serves the same function as the baseball rule that a tie goes to the runner-it provides a default rule for unclear situations.
55 By contrast, rewriting avoidance applies in situations where the most accurate reading of the statute is X, while Y is within a range of "plausible" but inaccurate interpretations. Thus, for tiebreaking avoidance the range of potential interpretations includes only those that Congress may have intended, while for rewriting avoidance that range also includes at least some interpretations that Congress did not intend. The Supreme Court uses 50. "A dictum is an assertion in a court's opinion of a proposition of law which does not explain why the court's judgment goes in favor of the winner." Leval, supra note 49, at 1256. 51. Sebelius, 132 S. Ct. at 2629 n.12 (Ginsburg, J., concurring in part, concurring in the judgment in part, and dissenting in part). 55. It is worth noting that the tie does not actually go to the runner in American Major League Baseball. Rather, the rule seems to be that there are no ties-the umpire must decide whether the baseball or the runner got to the base first. See Major League Baseball, Official Baseball Rules, R. 5.06(a)(1), 5.09(a)(10), (b)(6) (2015 ed.).
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Justice Scalia was the Supreme Court's most vociferous defender of tiebreaking avoidance. In Scalia's judicial opinions, he advanced the view that the avoidance canon is a rule of thumb for discerning legislative intent. It is "a tool for choosing between competing plausible interpretations of a statutory text, resting on the reasonable presumption that Congress did not intend the alternative which raises serious constitutional doubts," and "thus a means of giving effect to congressional intent, not of subverting it." 56 This view makes the avoidance canon a cousin of the absurd results canon, the presumption against retroactivity, and other interpretive canons meant to guide judges in discerning the probable legislative intent. 57 In articulating the avoidance canon's rationale this way, Justice Scalia made an empirical assumption about Congress-that its members in fact care whether their enactments are constitutionally suspect and generally intend those enactments to bear a meaning that does not approach the constitutional line. Interestingly, however, Justice Scalia rejected that very assumption as "a dubious rationale" in his scholarly writing, and he advanced a second justification for tiebreaking avoidance: that it avoids conflict between the judiciary and the legislature. 58 This makes the avoidance canon more like the rule of lenity-it breaks interpretive ties by choosing the interpretation that advances certain system values. 59 Regardless of the justification for tiebreaking avoidance, the key point is that it can only be used to resolve true ambiguities. Justice Scalia often defended tiebreaking avoidance in dissent in cases where he believed the majority stretched the statutory meaning beyond the 58. Id. at 248 ("In the texts that it enacts, a legislature should not be presumed to be sailing close to the wind, so to speak . . . . That was perhaps the original reason for the rule . . . . But with respect to federal legislation at least-where the canon is routinely applied-that is today a dubious rationale. The modern Congress sails close to the wind all the time. Federal statutes today often all but acknowledge their questionable constitutionality."); see also Kelley, supra note 40, at 898.
59. See Scalia & Garner, supra note 57, at 296-302; see also United States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95 (1820) (Marshall, C.J.) ("The rule that penal laws are to be construed strictly . . . . is founded on the tenderness of the law for the rights of individuals; and on the plain principle that the power of punishment is vested in the legislative, not in the judicial department.").
range of plausible choices. 60 A number of other Supreme Court justices, past and present, have done the same.
61
By contrast, it is difficult to find a Supreme Court decision that explicitly defends rewriting avoidance. The Court has often used avoidance to adopt implausible interpretations, and it has done so since well before the Roberts Court. 62 But the Court rarely announces that it is rewriting a statute under the guise of interpretation. It does, however, sometimes formulate the canon in a way that suggests it is fudging-for example, stating that "[a]lthough this Court will often strain to construe legislation so as to save it against constitutional attack, it must not and will not carry this to the point of perverting the purpose of a statute . . . or judicially rewriting it," 63 or that it need only find an interpretation that is "fairly possible. [Vol. 114:1275 as these might be taken as tacit admissions that an avoidance interpretation may not accurately reflect Congress's intent. Yet when the Court adopts an interpretation that Congress clearly did not intend, it generally acts as though it is not changing the statutory meaning, but instead choosing between plausible alternatives. 65 There is, however, one notable recent exception: Chief Justice Roberts's opinion in National Federation of Independent Business v. Sebelius explicitly adopted rewriting avoidance. In that case, Chief Justice Roberts took the unique step of actually announcing that he would adopt the less plausible interpretation in order to avoid striking down the Affordable Care Act. He wrote that "the statute reads more naturally as a command to buy insurance than as a tax, and I would uphold it as a command if the Constitution allowed it," and further that "it is only because we have a duty to construe a statute to save it, if fairly possible, that [the mandate] can be interpreted as a tax." 66 Sebelius is thus once again a fascinating outlier. The Court has often changed a statute's meaning through the avoidance canon, but it has rarely been transparent about doing so. Where prior uses of rewriting avoidance went unannounced, the decision to rewrite the Affordable Care Act through interpretation was explicit.
C. The Scholarly Debate over the Avoidance Canon
There is a robust scholarly debate over whether judges using the avoidance canon are respecting the legislative branch, or are instead usurping Congress's lawmaking power. The classic defense of the canon is that it limits judicial encroachment on the legislature by preventing judges from holding laws unconstitutional. However, a number of academics have criticized the canon as actually giving judges more power to change laws, effectively rewriting them based on constitutional doctrines that may or may not actually be valid. This argument has in turn provoked countercritiques by defenders of the canon, who justify it on the more outcome-oriented ground that it allows judges to enforce constitutional norms. The academic justifications for avoidance have thus evolved from the classic Bickelian account of judicial minimalism to more modern theories that recognize and defend the canon's law-changing function.
The classical argument for the avoidance canon is that it is more democratic to send legislation back to Congress than to strike it down. The most influential articulation of this view comes from Alexander Bickel's The Least Dangerous Branch. 67 Bickel was deeply concerned with constitutional review's anti-democratic features. He argued that, in order to minimize interference with majoritarian lawmaking, judges should exercise great restraint when deciding constitutional law cases. Judges should thus, for example, dismiss constitutional cases on procedural grounds, decline to exercise jurisdiction where possible, and, if they must make a constitutional holding, do so on the narrowest possible grounds. 68 The avoidance canon is another such strategy of judicial restraint. On Bickel's account, it allows a court to send the statute back to Congress for a "second look," so that Congress can confirm whether it actually meant to approach the constitutional line before the court goes on to decide the statute's validity. 69 Avoidance thus gives the court an excuse to save the statute by not deciding the constitutional question, and gives Congress a chance to reconsider what it wants the statute to mean. Modern Bickelians have echoed this restraint-based case for avoidance. Cass Sunstein, for example, argues that the avoidance canon requires that Congress be explicit when it encroaches on constitutional rights. 70 The canon is thus, on Sunstein's reasoning, a modern successor to the nondelegation doctrine-it ensures that Congress will take political responsibility for statutes that approach the constitutional line, rather than delegating that decision to judicial or agency interpreters. Similarly, Judge Guido Calabresi understands constitutional avoidance as a mechanism of interbranch dialogue. 71 He warns that when Congress infringes on constitutional rights through unclear language it may be acting with thoughtless haste, or, perhaps, trying to hide its actions from public scrutiny. 72 The avoidance canon allows courts to send such questionable statutes back to Congress for more thorough consideration, without forcing courts to define the precise limits of Congress's power. In sum, the avoidance canon's Bickelian defenders view it as a safeguard of democratic deliberation. It lets judges refrain from invalidating statutes, while ensuring that Congress will more fully and explicitly consider whether it wants to potentially violate the Constitution.
A number of scholars have criticized this view of avoidance, arguing that the canon does not preserve democracy, but rather undermines it by empowering judges to make essentially legislative decisions. 73 80 This is especially problematic because the ostensible premise of avoidance-that Congress does not intend to violate the Constitution-cannot logically apply where judges create the relevant doctrine after the law is enacted. And the high degree of legislative inertia in the American political system undermines the Bickelian assertion that avoidance is simply a matter of giving the legislature a "second look." Avoidance interpretations are likely to last quite a long time, given how rarely Congress overrides the Supreme Court's statutory decisions. 81 These criticisms of avoidance have been quite influential, to the point that the canon is now widely perceived as a tool of activist lawmaking rather than judicial minimalism. As Richard Hasen notes, "there seems to be consensus that the canon's use signals a Court that is actively engaged in shaping law and policy, not acting modestly."
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In the last few decades, some constitutional scholars have articulated a new rationale for the avoidance canon: that it allows judges to resist majoritarian encroachment on fundamental values by using clear statement rules to hinder legislative rights restrictions. 83 In contrast to the Bickelians, these scholars recognize that the canon empowers rather than restrains judges. However they argue that such empowerment is a good thing in our system, since it lets judges preserve underenforced constitutional values without having to strike down any statutes. 84 Ernest Young labels the avoidance canon a "resistance norm," because it raises obstacles to congressional 81. See Posner, supra note 73, at 816 ("Congress's practical ability to overrule a judicial decision misconstruing one of its statutes, given all the other matters pressing for its attention, is less today than ever before, and probably was never very great. The practical effect of interpreting statutes to avoid raising constitutional questions is therefore . . . to create a judge-made constitutional 'penumbra' that has much the same prohibitory effect as the judge-made (or at least judge-amplified) Constitution itself."); see also 85 This gives judges a nimbleness they lack when striking statutes down. They can create a constitutional penumbra without recognizing any actual constitutional violations, and they can enforce this penumbra without formally restricting Congress's power to make laws. For example, Philip Frickey has shown that the Warren Court frequently invoked the avoidance canon in the 1950s to protect the rights of accused dissidents and subversives. 86 In using the canon thusly, the Court protected vulnerable constitutional values while limiting its interventions by "construing" the relevant statutes rather than striking them down. These scholars' defense of the avoidance canon does away with the fiction that it is a rule of thumb for determining the legislature's intent. On their account judges are not "interpreting" statutes, at least not in the conventional sense, but are instead throwing up obstacles to make it more difficult to enact constitutionally problematic laws. These scholars thus see avoidance not as a principle of interpretation, but rather as a tool of constitutional enforcement akin to remedies like invalidation.
87

II. Creative Interpretations as Remedies
There is a basic contradiction in how we understand the avoidance canon. On the one hand, it is doctrinally framed as just one of many interpretive resources-along with text, purpose, and legislative history-that judges can draw upon to discern what the enacting legislature intended a statute to mean. But on the other hand, it is generally recognized that avoidance interpretations are sometimes outcome-oriented tools of constitutional lawmaking, through which judges change a statute's meaning in light of constitutional norms. 88 Even Justice Scalia admitted that the avoidance canon "represents judicial policy-a judgment that statutes ought not to tread on questionable constitutional grounds unless they do so clearly . . . ."
89 But the avoidance canon cannot serve both of these roles at once. It cannot be a means of interpreting the statute and at the same time a means of changing the statute to advance certain system goals.
To resolve that contradiction, constitutional avoidance should be understood as two different doctrinal tools: first, a canon of interpretation, and second, a constitutional remedy. Under this reframing, the interpretive canon would function as a rule of thumb to discern legislative intent-it would help judges determine the meaning of ambiguous statutes by letting them assume that Congress does not intend to violate the Constitution. Meanwhile, the remedy would empower judges to fix actual constitutional 85 find the most accurate reading of the statute. The statutory meaning is a buried treasure, and these theories are maps to the big red X.
A different, more creative model of interpretation would allow the reader of a text to take on an authorship role. While textualism and purposivism give the reader maps to a certain location, a creative model of interpretation empowers them to blaze their own trail. The reader takes a text and considers what new meanings its words might bear. They do not limit themselves to the words' conventional meanings or the apparent intentions of the authors, but instead the reader views the task of interpretation as generative and result oriented. The great poet and literary theorist Oscar Wilde articulated just such a view of interpretation in his dialogue "The Critic as Artist." 95 Wilde wrote:
To the critic the work of art is simply a suggestion for a new work of his own, that need not necessarily bear any obvious resemblance to the thing it criticizes. The one characteristic of a beautiful form is that one can put into it whatever one wishes, and see in it whatever one chooses to see; and the Beauty, that gives to creation its universal and aesthetic element, makes the critic a creator in his turn, and whispers of a thousand different things which were not present in the mind of him who carved the statue or painted the panel or graved the gem. 96 Of course, it would be profoundly undemocratic if judges always acted like Wilde's critic when interpreting statutes. Judges could then reinterpret the law to reach whatever result they thought desirable in the case at bar. They would effectively replace legislatures. The words of the statute would be simply a jumping off point in any particular case, or perhaps a polite suggestion from the elected branches. This is why passive models of interpretation-textualism, purposivism, and the like-dominate American jurisprudence. Creative interpretation does not fit our intuitions about the limits of the judicial role. But there are a few circumstances where creative interpretation by judges is legitimate in our constitutional system. 97 The constitutional avoidance canon is traditionally applied in one such circumstance: where a statute, when interpreted according to the conventional approach, leads to a violation of the Constitution. 98 The Constitution trumps statutes in our system, and so judges have the power to change statutes to make them consistent with the Constitution. Creative interpretation is one possible tool for creating such consistency. If the words of a statute mean X, but X is unconstitutional, then judges can creatively reinterpret the statute to 95 99 This is a much less problematic type of creative interpretation than would be a general power to change statutes' meanings through interpretation, because it is limited to contexts where a statute has been found unconstitutional. And in such contexts, the judicial power to change statutes is already at its peak.
When a judge engages in remedial reinterpretation, they creatively reinterpret the relevant statute to make it consistent with the Constitution. Such reinterpretations have a particular logic: they are oriented toward system coherence. The judge looks for a construction of the text that will make it consistent with the larger system of law in which it is embedded, even if this is not the most accurate account of the particular text's meaning when read in isolation, and even if it conflicts with the intentions of the particular text's authors. In the legal context, this means choosing an interpretation of a statute that makes it consistent with the constitutional system.
Other examples of coherence-oriented reinterpretations can be found in fan theories about film franchises. These are theories that conflict with evidence from specific films, but make sense of the films when viewed together. Consider the James Bond franchise. Agent Bond has faced off against an impressive array of geographically and temporally diverse villains. He has foiled plots hatched by a global terrorist organization, a Central American drug lord, a North Korean dictator, a mad tycoon obsessed with gold, and many other scoundrels. 100 It would be quite difficult for a single person to defeat all of these villains, not least because the films span more than five decades. Thus, according to one fan theory, "James Bond" is not a single individual, but a code name for many different British agents. 101 There is no evidence to support this theory in any particular film-at no point does James Bond reveal that there have been other James Bonds, and indeed this theory conflicts with some evidence from the films. 102 But it makes sense of the larger collection of movies by explaining how "James Bond" could have accomplished all of these feats. There is a similar fan theory about the Star Wars films. The droids C-3PO and R2-D2 are both characters in the original Star Wars trilogy, in which they help Luke Skywalker 102. Id. (noting evidence against this theory, such as that James Bond goes rogue in License to Kill but is still called "James Bond," and that James Bond makes reference to the death of his wife in several different films).
[Vol. 114:1275 bring peace to the galaxy. They are also present in the three Star Wars prequel films, where they are friends with the boy who later becomes Darth Vader. Yet in the original films, when they are trying to defeat Darth Vader, they never make reference to this prior friendship. The films officially deal with this problem through a scene where the droids' memory is erased at the end of the prequels. 103 But one theory holds that R2-D2 kept its memory and helped orchestrate the events of the original Star Wars films based on its prior knowledge of Darth Vader. 104 This theory conflicts with some evidence from the films. But it makes the films fit together much more logically than does the alternative theory that it is just a massive coincidence that the same droids befriended both Darth Vader and Luke. The purpose of these theories is not to discern what the creators of the movies actually had in mind when they wrote the scripts. Rather, it is to reinterpret the scripts in a way that makes them fit together in a more logical fashion.
A similar thing happens when judges creatively interpret a statute to make it consistent with the Constitution. The judges are not trying to figure out what the statute's authors actually intended to do, or discern the conventional meaning of the statute's text. Rather, they are trying to find a meaning for the statute that will fix a contradiction between the statute and larger system in which it is embedded.
B. Sebelius, Booker, and De Facto Remedial Reinterpretation
The concept of remedial reinterpretation also helps explain two recent landmark Supreme Court decisions: National Federation of Independent Business v. Sebelius and United States v. Booker. 105 The Court did not articulate the concept of remedial reinterpretation in either of these cases, nor did it acknowledge a difference between avoidance as a remedy and avoidance as an interpretive canon. However, the reasoning in both of these decisions only makes sense if one understands the majority to be treating constitutional avoidance as a remedy. This suggests that the Supreme Court already uses remedial reinterpretation, though it has not officially recognized that it does so.
In Sebelius, Chief Justice Roberts's majority opinion contained both of the elements of remedial reinterpretation: it combined rewriting avoidance and classic avoidance. Chief Justice Roberts explicitly stated that he was interpreting the challenged provision against its clear meaning-it was written as a mandate to buy health insurance, but he was reinterpreting it so that it was instead a tax for not buying health insurance. He wrote that "the statute reads more naturally as a command to buy insurance than as a tax, and I would uphold it as a command if the Constitution allowed it," and further that "it is only because we have a duty to construe a statute to save it, if fairly possible, that [the mandate] can be interpreted as a tax."
106 Chief Justice Roberts also claimed to be making a precedential holding that the mandate would not have been constitutionally valid under the Commerce Clause. He wrote that "[i]t is only because the Commerce Clause does not authorize such a command that it is necessary to reach the taxing power question," and further that "[w]ithout deciding the Commerce Clause question, I would find no basis to adopt such a saving construction."
107 Although Roberts tried to get around the advisory opinion problem by sequencing the avoidance inquiry into several stages, and claiming that he could only adopt a saving construction after "holding" the most natural reading unconstitutional, the result was merely dicta. 108 As Justice Ginsburg pointed out in her partial concurrence, Chief Justice Roberts's Commerce Clause holding is not outcome determinative, and so it cannot be a holding. 109 If the Chief Justice is using the avoidance canon simply as an interpretive principle, then the result in the case does not turn on whether the power to regulate commerce lets Congress mandate the purchase of health insurance. If the mandate is within the commerce power then it is upheld, and if the mandate is not within the commerce power then it is interpreted as a tax and also upheld. The Commerce Clause analysis is thus dicta. 110 However, treating avoidance as a remedy solves this problem. If avoidance is a constitutional remedy, then the majority must first decide that a mandate would be unconstitutional before going on to reinterpret the mandate as a tax. This is because a constitutional remedy can only be imposed after an actual finding of unconstitutionality. Thus, if one reads Chief Justice Roberts's majority opinion in Sebelius as an exercise in remedial reinterpretation, then his neoclassical avoidance move works. The Commerce Clause analysis becomes necessary to the decision and is thereby made a constitutional holding rather than merely dicta.
In United States v. Booker, the Supreme Court effectively treated an avoidance interpretation as a remedy. The Court held in Booker that the system of federal sentencing guidelines established by the Sentencing Reform Act was unconstitutional. 111 The guidelines made certain judge-found facts result in a mandatory increase in a defendant's sentence without requiring that those facts be proven to a jury. 112 right to a jury trial. 113 If judicial fact-finding leads to an automatic increase in sentence length, then the jury's role is circumvented. After this constitutional violation was established, however, the justices disagreed on the question of remedy. Justice Breyer wanted to strike down certain provisions of the Sentencing Reform Act so as to make the guidelines advisory. 114 This would mean that the guidelines' enhancement factors would no longer cause mandatory increases in sentences, and thus that judicial fact-finding at sentencing would no longer automatically lead to greater punishment. Instead, judges would determine the appropriate punishment according to their own views, using the guidelines only as nonbinding advice. Justice Stevens proposed a different solution. He relied upon the fact that the Sentencing Reform Act does not actually refer to "the sentencing judge," but instead only to "the court."
115 He used this fact to argue that the constitutional violation could be solved by an avoidance interpretation-the justices could interpret the words "the court" in the law to mean "the judge and the jury," and thereby prevent circumvention of the jury's fact-finding function.
116 Under Justice Stevens's proposed interpretation, the jury would have to find any facts that cause an increase in the guidelines sentence, thus solving the Sixth Amendment problem.
Since Justice Stevens's proposal was an avoidance argument, it should (under the conventional understanding of avoidance as an interpretive principle) have been considered before Justice Breyer's proposal to strike down part of the statute. This is because if Justice Stevens's interpretation was correct, then there would be no constitutional violation in the first place, so there would be nothing to remedy. If "court" in the statute means "judge and jury," then the Sixth Amendment is already satisfied. But this is not how the justices framed the choice between avoidance and invalidation. Instead they treated the proposals as alternative remedies. Each justice argued for his respective solution by trying to show that it better fit with the enacting Congress's goals in passing the Sentencing Reform Act, and that the alternative solution would conflict with the choices Congress had made. 117 They thus considered these solutions to be dueling remedial options, even though Justice Stevens's proposal was explicitly framed as an avoidance interpretation. 118 Indeed, both Justice Breyer and Justice Stevens repeatedly referred to Justice Stevens's avoidance interpretation as a "remedy" throughout their opinions in Booker, with Justice Breyer calling it "the dissenters' proposed remedy," and Justice Stevens calling it "my proposed remedy." 119 The majority ultimately adopted Justice Breyer's solution of making the guidelines advisory through partial invalidation and rejected Justice Stevens's avoidance interpretation. But the Court only rejected Justice Stevens's proposal after it had already found the mandatory sentencing guidelines unconstitutional in a separate majority opinion (which was authored by Justice Stevens himself). 120 The Supreme Court thus clearly treated Justice Stevens's interpretation of the words "the court" as a remedy to be considered only after the statute had already been held unconstitutional, and to be evaluated as an alternative to invalidation. It did not treat Justice Stevens's avoidance interpretation as an argument about what the Sentencing Reform Act already meant ex ante. The Court, without explicitly saying so, validated the doctrine of remedial reinterpretation.
C. The Constitutionality of Remedial Reinterpretation
When a judge finds a statute unconstitutional, they are then empowered to alter that statute in order to fix the constitutional violation. As a consequence, a judge deciding a constitutional review case gains the ability to change the challenged statute in ways they normally could not. The judge can impose one of several possible remedies. First, the judge can declare the offending statute invalid and strike it down. In Marbury v. Madison the Supreme Court used this power to invalidate a section of the Judiciary Act of 1789, 121 and since that decision the Court has struck down many other state and federal statutes that violated the Constitution.
122 Second, the judge can strike down an application of the law while leaving the rest of the law intact. This is called an "as-applied" invalidation-it creates an exception to the statute, so that it no longer applies in a certain category of cases. For example, in Ayotte v. Planned Parenthood of Northern New England the Supreme Court decided that a New Hampshire statute restricting minors' access to abortions was unconstitutional as-applied to situations where the minor needs an abortion for health reasons. 123 The Court thereby carved out an atextual exception for medically necessary abortions, while leaving the law's actual provisions intact. Third, the judge can, in some cases, effectively add 119. See, e.g., id. at 249 (Breyer, J.) ("[W]e compare maintaining the Act as written with jury factfinding added (the dissenters' proposed remedy) to the total invalidation of the statute . . . ."); id. at 258 (Breyer, J.) ("Yet that is the system that the dissenters' remedy would create"); id. at 288 (Stevens, J., dissenting in part) ("Third, the majority argues that my remedy would make sentencing proceedings far too complex."); id. at 289 (Stevens, J., dissenting in part) ("And, unlike my proposed remedy, which would potentially affect only a fraction of plea bargains, the uncertainty resulting from the Court's regime change will infect the entire universe of guilty pleas which occur in 97% of all federal prosecutions."). language to a statute by expanding its provisions to include previously excluded cases. The Supreme Court has imposed such "leveling up" remedies to fix statutes that violate the Equal Protection Clause by unconstitutionally excluding certain groups. For example, in Weinberger v. Wiesenfeld the Court considered a challenge to a social security statute that provided benefits to widows with dependent children, but not to widowers. 124 The Court found that this constituted unconstitutional sex discrimination, so it expanded the benefit to widowers. This meant that the Court had to effectively add new text to the statute, since there was no way to include widowers by striking down text. 125 Courts have done the same in a number of other constitutional equality cases. 126 In short, courts in our system enjoy extensive powers to change the content of statutes in order to fix constitutional violations. They can strike down language, strike down applications, and even sometimes add language to make a statute constitutional.
Compared to these remedies, the power to creatively reinterpret a statute seems rather unobtrusive. If a judge can strike down the entire statute, strike down applications of the statute, and even expand the statute, then it would seem to follow a fortiori that the judge can also give the statute's text a new interpretation that renders it constitutional. In doing so, a court does not even have to add or invalidate language, it can just give the existing language a different meaning. And if the judge already has the quasi-legislative power to change the statute's language if it is found unconstitutional, surely the judge can also reinterpret the existing language.
Indeed, all four of these remedial categories-striking down language, striking down applications, expanding the statute, and reinterpreting the statute-amount to the same thing in practice. Judges cannot actually change the contents of the legislative code, and so when they strike down a statute it remains on the books, just as when they expand a statute or eliminate an application the actual text in the legislative code remains the same.
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Thus with each of these types of remedy, all that the judge actually does is change the effect of the law, creating a gap between the statute's text and its operational meaning. To strike down a certain provision is to declare that that provision will be construed as having no meaning. To eliminate an application through an as-applied ruling is to declare that the statute will be construed as not applying to a certain type of case that its text clearly reaches. To expand a statute is to declare that the statute will be construed as applying more broadly than its words provide. These different remedial categories are all useful shorthands for a judge to communicate how the statute will be understood going forward. But they are not functionally diverse approaches to judicial review-they are simply different strategies for communicating the judge-made gap between the statute's text and its meaning.
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Remedial reinterpretation does exactly the same thing: it gives the statute a new, different meaning that conflicts with the text (as interpreted through conventional methods), but that renders the statute constitutional. It is thus no different from other constitutional remedies that are widely used in our system.
D. Foreign Models of Interpretation as Remedy
This concept of remedial reinterpretation may seem a bit odd at first. It combines two different judicial functions-statutory interpretation and judicial review-that are usually kept separate. But the concept becomes rather less strange when one realizes that remedial reinterpretation is one of the more common forms of judicial review around the world. As Alec Stone Sweet has shown, remedial reinterpretation is widely used by European constitutional courts. 129 These courts issue what Stone Sweet calls "binding interpretations" of statutes, which provide that a statute will be considered constitutional if and only if it is interpreted as the constitutional court says. Such binding interpretations "authoritatively rewrite the legislative provisions in question, thus amending them, in that they authoritatively state exactly what the law means, and how it must be applied by judges, regardless of how legislators intended it to be applied."
130 They are a common mechanism of constitutional enforcement in Europe, to such an extent that they have at times comprised the majority of a constitutional court's decisions. 131 Some foreign legal systems go even further and establish remedial reinterpretation as the sole mechanism of judicial review. In New Zealand, for example, there is no formal constitution, and judges lack the power to invalidate statutes. 132 There is, however, a statute called the New Zealand Bill of 128. Fish, supra note 28 (manuscript at 44-45) (arguing that these different remedial categories all blend together). [Vol. 114:1275 Rights Act that enumerates a number of civil and political rights for New Zealanders.
133 Section 6 of the Bill of Rights Act instructs judges to interpret all other statutes in a manner that is consistent with these rights.
134 Thus under section 6, a court will first determine whether the most natural reading of the relevant statute conflicts with the Bill of Rights Act, and if it does, the court will then adopt a new interpretation that resolves the conflict. This can mean effectively rewriting the statute. For example, in Hopkinson v. Police the High Court of Wellington used section 6 to decide that a statute prohibiting actions that "dishonour" the flag of New Zealand did not apply to a man who burned a New Zealand flag in front of the parliament building to protest the war in Iraq. 135 The court first determined that the most natural meaning of the word "dishonour" applied to the man's conduct. 136 However, the court then held that if the statute were so interpreted it would constitute an unjustified limit on freedom of expression, and would thus conflict with the Bill of Rights Act. 137 The court therefore used section 6 of the Bill of Rights Act to reinterpret "dishonour" more narrowly, as meaning "vilify."
138 That is, it added a requirement that the defendant must do more than just burn a flag symbolically. The defendant must also express some further disparagement of the flag (though the court did not precisely define what "vilifying" the flag might consist of).
139 This is a textbook case of remedial reinterpretation. The court (1) decided on the most natural interpretation of the statute, (2) determined that that interpretation violated the Bill of Rights Act, and (3) remedied that violation by creatively reinterpreting the statute to protect the endangered right. And such remedial reinterpretation is the only mechanism of judicial rights enforcement in New Zealand, since judges cannot strike down laws.
The United Kingdom has a very similar system of reinterpretation-based judicial review. 140 In the United Kingdom, the relevant rights-creating statute is the Human Rights Act of 1998, which empowers British judges to enforce the provisions of the European Convention on Human Rights. 134. Id. s 6 ("Wherever an enactment can be given a meaning that is consistent with the rights and freedoms contained in this Bill of Rights, that meaning shall be preferred to any other meaning."). But see id. s 4 (prohibiting courts from explicitly repealing or declining to apply other statutes based on the grounds that they are inconsistent with the Bill of Rights Act, notwithstanding a preference for giving a meaning consistent with the Act). Much as in New Zealand, British judges lack the power to strike down statutes that conflict with protected rights.
142 Judges can, however, creatively reinterpret statutes so as to make them consistent with the Convention. Section 3 of the Human Rights Act provides: "So far as it is possible to do so . . . legislation must be read and given effect in a way which is compatible with the Convention rights."
143 As the parliamentary white paper introducing the Human Rights Act made clear, this mandate requires that judges go much further than simply resolving statutory ambiguities in favor of rights-protecting readings.
144 A judge must strain to find a reading of a statute that will not conflict with the Convention, even if that reading flatly contradicts the statute's plain text. This can mean reading words into the statute, reading words out of the statute, or otherwise self-consciously modifying the statute's meaning. 145 British judges have thus used section 3 to essentially rewrite statutes in order to make them consistent with the European Convention on Human Rights. One prominent example of such rewriting through interpretation is Ghaidan v. Godin-Mendoza. 146 In Ghaidan, the House of Lords, then the United Kingdom's highest court, invoked section 3 to interpret a statute providing tenant survivorship rights to "a person who was living with the original tenant as his or her wife or husband" as also providing such rights to unmarried homosexual partners.
147 It did so because excluding homosexual couples from the tenancy provision would have violated the Convention's prohibition on discrimination.
148 Gay marriage 142. Political and Constitutional Reform Comm., supra note 140, at 15. 143. Human Rights Act 1998 § 3(1). 144. Rights Brought Home: The Human Rights Bill, 1997, Cm. 3782, ¶ 2.7 ("This goes far beyond the present rule which enables the courts to take the Convention into account in resolving any ambiguity in a legislative provision. The courts will be required to interpret legislation so as to uphold the Convention rights unless the legislation itself is so clearly incompatible with the Convention that it is impossible to do so."); see also JoAnne Sweeny, 3 ] is also apt to require a court to read in words which change the meaning of the enacted legislation, so as to make it Conventioncompliant. In other words, the intention of Parliament in enacting section 3 was that, to an extent bounded only by what is 'possible', a court can modify the meaning, and hence the effect, of primary and secondary legislation."). This aspect of the Act has been criticized as giving judges too much power. did not exist in the United Kingdom at the time Ghaidan was decided, so the court was reinterpreting the words "wife or husband" to include people in partnerships not legally recognized as marriages. In explaining this result, Lord Nicholls of Birkenhead wrote:
It is now generally accepted that the application of section 3 does not depend upon the presence of ambiguity in the legislation being interpreted. Even if, construed according to the ordinary principles of interpretation, the meaning of the legislation admits of no doubt, section 3 may nonetheless require the legislation to be given a different meaning. 149 The House of Lords thus explicitly recognized that by reinterpreting the words "wife or husband," it was effectively rewriting the statute to make it consistent with the Convention.
Remedial reinterpretation is not limited to systems like those in the United Kingdom and New Zealand, where weak-form judicial review is combined with explicit statutory authorization to make creative interpretations. 150 In Canada, for example, judges have the ability to reinterpret unconstitutional laws-which is labeled "reading down"-and this power is judicially created and coexists with strong-form judicial review. 151 In Schachter v. Canada, the Canadian Supreme Court enumerated several different remedial strategies that can be employed when a statute is found to violate the Canadian Charter of Rights and Freedoms, Canada's constitution. 152 These include striking down the statute, extending the statute to add applications that were unconstitutionally excluded, and reinterpreting the statute so that it does not conflict with the Charter (reading it down). 153 This menu is the same as that available to American judges. 154 And, while reading down is not formally recognized as a remedy in Canada, it functions exactly section 3 of the Human Rights Act, violates his Convention right under article 14 taken together with article 8.").
149. like one. 155 Judges in Canada may use reading down to choose interpretations that conflict with the legislature's clear intentions, 156 and Canadian judges can only employ reading down after having found the most accurate reading of the statute constitutionally invalid. 157 Thus, Canada uses both classical and rewriting avoidance in its remedial reinterpretation doctrine (much like the United Kingdom and New Zealand do). Canadian courts also adopt a separate constitutional avoidance canon that is distinct from reading down, and is treated purely as a principle of statutory interpretation. This is labeled the "Charter values" interpretive principle, and it is only applied in cases where the statute is truly ambiguous, meaning the statute "is subject to differing, but equally plausible, interpretations." 158 Canada's system thus does exactly what this Article advocates. It bifurcates constitutional avoidance into two different doctrines: (1) reading down, which treats avoidance as a constitutional remedy, and (2) a Charter values canon, which treats avoidance as a principle of statutory interpretation. The former is used to effectively rewrite statutes to make them consistent with the Charter, while the latter is used only to resolve statutory ambiguities.
These examples show that remedial reinterpretation has actually been brought into practice in other countries. Judges around the world use a combination of classic and rewriting avoidance to reinterpret statutes that violate protected rights. And they do so according to the three-step process advocated in this Article-first, the judge reads the statute according to conventional methods of interpretation; second, the judge decides that the standard interpretation violates a protected right; and third, the judge creatively reinterprets the statute to preserve that right. In the United Kingdom and New Zealand, remedial reinterpretation is the principal mechanism of judicial rights enforcement. In Canada, it exists alongside other forms of constitutional remedy and also coexists with a doctrinally distinct interpretive [Vol. 114:1275 avoidance canon. These foreign models suggest that remedial reinterpretation might also be added to American judges' menu of constitutional remedies.
III. Remedial Reinterpretation in Practice
This final Part explores how bifurcating constitutional avoidance would work in practice. First it shows how bifurcation solves several of the conceptual puzzles in modern avoidance doctrine, preventing judges from enforcing a penumbra of constitutional norms through statutory interpretation, and creating more transparency in how the doctrine is applied. Next, it considers when judges should use remedial reinterpretation as opposed to other constitutional remedies like invalidation, and it demonstrates the greater flexibility that treating avoidance as a remedy brings. It then explores the difficult question of just how far judges can stretch a statute's meaning when remedying a constitutional violation, proposing several limits that judges might choose from. Finally, it closes by considering the reasons why judges might want to blur the line between interpretation and remedy-for instance, in some cases, judges may wish to preserve rights by changing a law's meaning without having to make a constitutional holding.
A. The Doctrinal Benefits of Bifurcating Avoidance
By splitting constitutional avoidance into two different judicial tools-a canon and a remedy-we can solve a number of contradictions in the current doctrine. Indeed, at a basic level, this bifurcation makes constitutional avoidance coherent. If avoidance were only a principle of statutory interpretation, by which judges assumed that Congress does not intend to violate the Constitution, then it would not logically be able to perform some of its assigned functions. It could not, for instance, be used to change a statute's meaning by overriding Congress's clear intentions. 159 Further, it could not be used to interpret a statute in light of a rule of constitutional law that had not yet been announced by the Supreme Court-Congress could not have been aware of any such rule when the law was passed.
160 Bifurcating constitutional avoidance solves both of these problems.
After dividing up the doctrine, avoidance as an interpretive canon can be restricted to cases where the statute is truly ambiguous, that is, cases where both interpretations are fairly possible. 161 It can thereby be used as a rule of thumb to determine congressional intent, rather than a tool to subvert congressional intent. Interpretive avoidance can also be restricted so that it applies only where the constitutional rule that the court invokes has 159. See supra notes 68-74 and accompanying text. 160. See supra notes 26-27 and accompanying text. 161. Judges of course may, and frequently do, disagree about whether or not certain interpretations are fairly possible. But bifurcation of the kind advocated here would reduce the impulse to reach while interpreting a statute, because remedial reinterpretation is available as an alternative. previously been established. This can be done by analogy to qualified immunity for government officers or deference under the Antiterrorism and Effective Death Penalty Act-two legal contexts where liability, when based on a constitutional violation, must be clearly established under preexisting law. 162 Remedial reinterpretation, in turn, can be used to enforce newly announced rules of constitutional law and to change the statute's meaning to something Congress did not intend. But it can only be used to do these things if the court makes an actual holding that the statute is unconstitutional as conventionally interpreted.
Bifurcating constitutional avoidance also prevents judges from changing a statute's meaning in cases where there is no actual violation of the Constitution. It thus avoids what Judge Posner has labeled the "judge-made constitutional 'penumbra.' " 163 Under the current doctrine, where avoidance's remedial and interpretive aspects are blended together, judges can creatively reinterpret statutes merely in order to avoid constitutional "doubts" that may ultimately be illusory. 164 They can thus rewrite laws based on phantom constitutional violations.
Splitting the doctrine into a remedy and a canon would eliminate the judge-made constitutional penumbra. When avoidance is used as a remedy, the judge has to first hold the statute unconstitutional before offering a reinterpretation. And when avoidance is used as an interpretive principle, the judge cannot change the statute's meaning but can only resolve a legitimate ambiguity. Destroying the judge-made constitutional penumbra also eliminates a problem identified by Katyal and Schmidt-that the absence of a constitutional holding could make judges more willing to go out on a limb and announce new principles of constitutional law in avoidance cases. 165 If a judge must make a constitutional holding before creatively reinterpreting a law, then the judge is held accountable for any novel constitutional theory they employ; they must actually use the theory to hold the law unconstitutional. And a judge cannot use avoidance-as-interpretation to announce a new theory, since they cannot assume that Congress was aware of the new theory when it enacted the statute. Thus, if avoidance doctrine is bifurcated, judges cannot use it as a low-consequence testing ground for novel constitutional theories.
Finally, bifurcation fixes one of the most serious problems with current avoidance doctrine-that it is not transparent. to avoidance, judges do not distinguish cases where they are resolving a true statutory ambiguity from cases where they are changing the statute's meaning to preserve a constitutional principle. Scholars and judges acknowledge that many cases fall into the latter category. 166 But when deciding these cases, judges generally pretend that the statute is ambiguous even if it is not. 167 This means that the choice of which statutes get rewritten in the name of avoidance and which do not is left to judges' opaque discretion. Judges do not have to articulate a principle that will distinguish the statutes they rewrite through interpretation from the statutes they strike down-they can simply state that the former were ambiguous while the latter had a clear meaning. For example, Richard Hasen has criticized the Supreme Court for applying constitutional avoidance in NAMUDNO but not applying it in Citizens United, even though there were statutory interpretations available in both those cases that would have avoided the constitutional issue. 168 The Court rejected the proffered avoidance reading in Citizens United, claiming it lacked a "valid basis," 169 but in NAMUDNO the Court embraced a similarly implausible reading of the relevant statute. 170 The fact that the Court does not distinguish between avoidance as a canon and avoidance as a remedy permits such disparate results. When judges want to make a constitutional holding, they can claim that the statute is clear, and when they do not want to make a constitutional holding, they can claim that the statute is ambiguous. If rewriting avoidance were instead treated as a constitutional remedy, then judges would have to more transparently distinguish the cases where they change a statute's meaning from the cases where they do not. If a court adopted an admittedly inaccurate interpretation as a remedy in case one (for example, NAMUDNO), but rejected remedial reinterpretation in case two and instead struck down the statute (for example, Citizens United), it would need to articulate a principle to explain the difference in results. Precedent, and the need to distinguish cases, would make it more difficult for judges to use avoidance selectively.
B When and How to Use Remedial Reinterpretation?
If avoidance is treated as a constitutional remedy, it will have to be weighed against other constitutional remedies. jury's fact-finding function, thus violating the Sixth Amendment. 171 But there were two different ways to remedy this violation. On the one hand, the Court could strike down part of the statute so as to make the sentencing guidelines nonbinding. 172 On the other, the Court could adopt an avoidance reading that would take sentencing power from judges and give it to juries. 173 How should the justices have chosen which of these remedies to impose?
I have argued elsewhere that in cases where a court has more than one way to fix a constitutional violation, it should choose the remedy that best serves the goals of the legislature that enacted the statute. 174 In other words, the court deciding on a remedy should try to figure out how the enacting legislature would have wanted to solve the constitutional violation. This is exactly what the Supreme Court did in Booker. Justices Stevens and Breyer each argued that their preferred remedy best vindicated the purposes of the Sentencing Reform Act, and that the alternative remedy instead undermined those purposes. 175 Thus, they each focused their analysis on the policy choices of the Congress that passed the Sentencing Reform Act, and debated the best way of preserving those choices. Ultimately, the majority determined that Justice Stevens's avoidance remedy would take the statute further from Congress's intended purposes than would Justice Breyer's partial invalidation.
This is how constitutional avoidance will work if it is treated as a remedy. Judges will consider remedial reinterpretations alongside other possible remedies, such as invalidating all or part of the statute's text, invalidating an application of the statute, or expanding the statute to fix unconstitutional discrimination. They will then choose which of these remedies to apply in the particular case. By contrast, if constitutional avoidance is treated only as a matter of statutory interpretation, then any possible avoidance reading must be rejected before the remedial options are considered. If the statute is constitutional, after all, then there is nothing to remedy in the first place. Treating avoidance as a remedy thus gives judges the flexibility to decide whether they want to reinterpret the statute or fix the constitutional violation in some other way. In many cases, an avoidance remedy for an unconstitutional law will do less violence to the statutory scheme than would the [Vol. 114:1275 alternatives. 176 This explains the doctrine's popularity with the current Supreme Court-constitutional avoidance allows the Court to tinker with a statute rather than blowing it up. But an avoidance interpretation is not always a minor change. In Booker, for example, Justice Stevens's proposed avoidance interpretation would have radically transformed federal sentencing law. It would have taken sentencing decisions out of judges' hands and placed them in the hands of juries and prosecutors. Treating avoidance as a remedy allows judges to weigh the consequences of avoidance in cases like Booker, and to opt for alternative remedies if they are more consistent with the statute's purpose.
Treating avoidance as a remedy also gives judges more flexibility in deciding how their reinterpretation of the statute will be implemented. For example, if avoidance is a remedy, it can be made nonretroactive. The court can declare that, while the statute previously meant X, it will instead mean Y going forward. 177 If avoidance were only an interpretive canon, however, this would not be logically possible: the court would have to state that the statute has always meant Y.
178 It could not claim that the statute only started to mean Y at the moment the court interpreted it. The same reasoning applies to delay. A court that uses avoidance as a constitutional remedy can delay that remedy to give the legislature time to amend the statute. In Northern Pipeline v. Marathon Pipeline the Supreme Court struck down the existing system of bankruptcy courts as unconstitutional, but delayed its remedy to allow Congress to enact a replacement system. 179 The Court could have done the same thing if it imposed a reinterpretation remedy. But if a court uses avoidance as an interpretive canon, then it cannot logically delay the application of its decision. Such a court is simply stating what the statute already means.
Finally, if avoidance is treated as a remedy, then it can be used in an asapplied fashion. A court can declare that a provision means X with respect to one group of people, but, in order to fix a constitutional violation, it means Y with respect to another group. Consider a recent pair of immigration decisions issued by the Supreme Court. In Zadvydas v. Davis, the Court adopted an avoidance interpretation of a statute that provided for the administrative detention of certain aliens. 180 Noting that indefinite detention without trial would create due process problems, the Court interpreted the statute so that aliens who had been previously admitted to the United States could only be detained for a "reasonable" period of time.
181 However, the Court explicitly declined to extend this holding to aliens who had not yet been admitted. 182 Subsequently, in Clark v. Martinez, a non-admitted alien argued that this atextual "reasonable time" limitation should apply to him as well. 183 The Court held that if the statute were interpreted that way for one group of aliens, it must be interpreted that way for all. 184 Justice Thomas argued in dissent that the avoidance reading in Zadvydas should be limited to admitted aliens since the statute only raised constitutional problems as applied to them.
185 Justice Scalia's majority opinion derided Thomas's approach, stating that it "would render every statute a chameleon, its meaning subject to change depending on the presence or absence of constitutional concerns in each individual case."
186 And this is true if one views constitutional avoidance only as a method of statutory interpretation. The statute cannot logically be read to contain an implicit "reasonable time" limitation for one group of aliens but not another. But if the avoidance reading were instead a remedy that changed the statute's meaning, then it could be used in such an as-applied fashion. The Court could restrict its "reasonable time" requirement to only those aliens for whom lengthy detention is unconstitutional. 187. It is also worth noting that, if avoidance is treated as a remedy that actually changes a statute's meaning, then severability questions may arise. If a court reinterprets a statute so as to exclude certain applications, other parts of the statute could theoretically be held inseverable from these applications. Elsewhere I have argued that such inseverability determinations 
C. The Limits of Interpretive Stretching
Remedial reinterpretation allows a court to change the meaning of an unconstitutional statute by "interpreting" that statute against the legislature's clear intentions. But how far can a court go in changing a statute's meaning? Put another way, at what point does creative interpretation stop being interpretation? This is an odd question. It seeks a line between inaccurate readings of a statute that are permissible and inaccurate readings that are impermissible. There are at least three places that such a line could be drawn.
First, one might distinguish between interpretations that are incorrect but plausible and those that are incorrect and implausible. This could be done by analogy to the Chevron doctrine, which instructs courts to defer to agency interpretations that are "permissible" readings of the statute. 188 A court that is imposing a reinterpretation remedy would thus be able to adopt a reading of the statute that, while not the best reading according to conventional methods of interpretation, could still be reasonably believed by a good faith interpreter. The Supreme Court's avoidance interpretation in Sebelius could be one example of such a "wrong but reasonable" reading. 189 The provision at issue required the purchase of health insurance, stating that "[a]n applicable individual shall . . . ensure that the individual, and any dependent of the individual . . . is covered under minimum essential coverage." 190 The majority in Sebelius determined that the best reading of this provision was as a mandate, not a tax, due to its imperative language. 191 But the statute also required that the relevant penalty be paid through the covered individual's annual tax returns, and it calculated the penalty in part based on the individual's taxable income. 192 This evidence could make Chief Justice Roberts's interpretation of the provision as a tax fit within a Chevron-style zone of reasonableness. The statute may not say "tax," but it at least seems to operate like one. By way of contrast, the Court in NAMUDNO interpreted the phrase "political subdivision" in a way that contradicted how that phrase was explicitly defined in the statute. 193 The Court's avoidance interpretation [Vol. 114:1275 did so explicitly. As Chief Justice Aharon Barak wrote, "any ordinary legislation which contradicts the provisions of the Basic Law without stating explicitly that it is doing so will not be valid." 198 This created a very strong clear statement rule. If the legislature did not specifically note that it was contradicting the Basic Law, then any new legislation that it enacted would be read narrowly so that it was made consistent with the Basic Law.
D. Blurring the Line Between Canon and Remedy
If constitutional avoidance doctrine is split into an interpretive canon and a remedy, then judges will formally no longer be able to change the meanings of statutes without declaring them unconstitutional. The major benefit of this approach is that it limits unaccountable judicial lawmaking. Judges will no longer be able to essentially rewrite laws in the name of constitutional principles that may or may not have been violated. But there is also a cost to this clarity. In situations where a court lacks the will to declare a law unconstitutional, possibly because doing so will result in a political backlash, it will have less ability to protect imperiled rights. Philip Frickey has written about a number of avoidance decisions during the Warren Court, in which the Court creatively reinterpreted laws persecuting political dissidents. Frickey notes that "[b]y generally deciding these cases at the subconstitutional level through the rules of avoidance, the Court used techniques that might defuse political opposition while incrementally adjusting public law to better respect individual liberty." 200 There may be situations where it is better for judges to be able to protect rights by changing a statute without making a constitutional holding. Judges can thereby put the burden back on the legislature to reenact the rights-infringing aspects of the law if it truly wants them, and judges can do so without risking the political backlash that might result from holding a law unconstitutional. 201 Bifurcating the avoidance canon takes away this option, at least formally. But of course judges can still claim to be interpreting a statute when they are in fact changing its meaning. The line between a true interpretive ambiguity and a false one is often unclear in practice, and judges can read ambiguity into unambiguous statutes. Judges do sometimes have a strategic incentive to blur the line between interpretation and lawmaking. [T] his mechanism has deep roots in parliamentary sovereignty systems and is a natural development of common-law interpretation techniques, under which there is a presumption against implied repeal of fundamental rights. This presumption is overcome if the legislature uses explicit override language.").
200. Frickey, supra note 62, at 401. 201. See, e.g., Re, supra note 14 (observing that the Supreme Court sometimes uses avoidance decisions to signal its intent to make a constitutional holding in the near future and to give the political branches the chance to prevent such a holding through new legislation or policies).
